Stock Purchase Agreement for Private Delaware Corporation (Payable With Promissory Note)

--

STOCK PURCHASE AGREEMENT

This Stock Purchase Agreement is entered into as of ______ __, 19__, by Model

Corporation, Inc. (the “Company”) and ___________________ (the “Purchaser”).

SECTION 1.
Acquisition Of Shares.

(a)
Sale and Purchase. On the terms and conditions set forth in this

Agreement, the Company agrees to sell to Purchaser, and the Purchaser agrees to

purchase from the Company, ______ Shares. The sale and purchase shall occur at

the offices of the Company on the date set forth above or at such other place

and time as the parties may agree.

(b)
Consideration. The Purchaser agrees to pay $______ for each Purchased

Share, for a total of $______. The Purchase Price is agreed to be at least 100%

of the Fair Market Value of the Purchased Shares. Payment in an amount equal to

the Purchase Price of all Purchased Shares shall be made on the transfer date in

cash or cash equivalents or by delivering to the Company Purchaser’s

full-recourse 1 .
This form assumes that the purchase price is paid with a

full-recourse promissory note collateralized by the stock acquired pursuant to

this agreement. If a non-recourse note is delivered, the purchaser should

consider the tax consequences to him or her of such a purchase. See, e.g.,

Treas. Reg. Sec. 1.83-3(a)(2).1 promissory note (the “Note”) (in the form

attached hereto as Schedule A) payable to the order of the Company. 2 .
The

laws of the state of incorporation should be reviewed to determine whether

delivery of a promissory note is considered adequate consideration for the

purchase of stock. Under the laws of the State of Delaware, an issuer may issue

stock in consideration of receipt of the purchaser’s promissory note in excess

of the par value. See Del. GCL § 153(a). The laws of many other states are more

restrictive. See, e.g., Calif. Corp. Code § 408. The consequences of paying with

a promissory note under Rule 144 should also be considered. The holding period

under Rule 144(d) is tolled unless the purchaser’s note is collateralized with

property other than the shares acquired.2

(c)
Defined Terms. Capitalized terms not defined above are defined in

Section 12 of this Agreement.

SECTION 2.
Right Of Repurchase.

(a)
Scope of Repurchase Right. All Purchased Shares initially shall be

Restricted Shares and shall be subject to a right (but not an obligation) of

repurchase by the Company. The Purchaser shall not transfer, assign, encumber or

otherwise dispose of any Restricted Shares, except as provided in the following

sentence. The Purchaser may transfer Restricted Shares (i) by beneficiary

designation, will or intestate succession or (ii) to the Purchaser’s spouse,

children or grandchildren or to a trust established by the Purchaser for the

benefit of the Purchaser or the Purchaser’s spouse, children or grandchildren,

provided in either case that the Transferee agrees in writing on a form

prescribed by the Company to be bound by all provisions of this Agreement. If

the Purchaser transfers any Restricted Shares, then this Section 2 shall apply

to the Transferee to the same extent as to the Purchaser.

(b)
Condition Precedent to Exercise. The Right of Repurchase shall be

exercisable only during the 60-day period next following the date when the

Purchaser’s Service terminates for any reason, with or without cause, including

(without limitation) death or disability.

(c)
Lapse of Repurchase Right. The Right of Repurchase shall lapse with

respect to the first __% of the Purchased Shares when the Purchaser completes

___ months of continuous Service following the date of this Agreement. The Right

of Repurchase shall lapse with respect to an additional __% of the Purchased

Shares when the Purchaser completes each month of continuous Service thereafter.

The Right of Repurchase shall lapse and all of the remaining Restricted Shares

shall become vested if (i) the Company is subject to a Change in Control and

(ii) the Right of Repurchase is not assigned to the entity that employs the

Purchaser immediately after the Change in Control or to its parent or

subsidiary.

(d)
Repurchase Cost. If the Company exercises the Right of Repurchase, it

shall pay the Purchaser an amount equal to the Purchase Price for each of the

Restricted Shares being repurchased.

(e)
Exercise of Repurchase Right. The Right of Repurchase shall be

exercisable only by written notice delivered to the Purchaser prior to the

expiration of the 60-day period specified in Subsection (b) above. The notice

shall set forth the date on which the repurchase is to be effected. Such date

shall not be more than 30 days after the date of the notice. The certificate(s)

representing the Restricted Shares to be repurchased shall, prior to the close

of business on the date specified for the repurchase, be delivered to the

Company properly endorsed for transfer. The Company shall, concurrently with the

receipt of such certificate(s), pay to the Purchaser the purchase price

determined according to Subsection (d) above. Payment shall be made in cash or

cash equivalents or by canceling indebtedness to the Company incurred by the

Purchaser in the purchase of the Restricted Shares. 3 .
The agreement should

provide for payment of the repurchase price through cancellation of any

indebtedness remaining outstanding at that time.3 The Right of Repurchase shall

terminate with respect to any Restricted Shares for which it has not been timely

exercised pursuant to this Subsection (e).

(f)
Additional Shares or Substituted Securities. In the event of the

declaration of a stock dividend, the declaration of an extraordinary dividend

payable in a form other than stock, a spin-off, a stock split, an adjustment in

conversion ratio, a recapitalization or a similar transaction affecting the

Company’s outstanding securities without receipt of consideration, any new,

substituted or additional securities or other property (including money paid

other than as an ordinary cash dividend) which by reason of such transaction are

distributed with respect to any Restricted Shares or into which such Restricted

Shares thereby become convertible shall immediately be subject to the Right of

Repurchase. Appropriate adjustments to reflect the distribution of such

securities or property shall be made to the number and/or class of the

Restricted Shares. After each such transaction, appropriate adjustments shall

also be made to the price per share to be paid upon the exercise of the Right of

Repurchase in order to reflect any change in the Company’s outstanding

securities effected without receipt of consideration therefor; provided,

however, that the aggregate purchase price payable for the Restricted Shares

shall remain the same.
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